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advance. Wishing to replicate the original AB as nearly as possible, Brussels



concerns. AB reports, contrary to the terms of the DSU, were often rendered
in longer than the 90-day maximum period allowed. To the United States, this
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DOES THE TRADING SYSTEM NEED AN APPELLATE BODY, AND
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The panels are limited in their function:
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new situations is a difficult challenge for reform of the dispute settlement system.
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case would be binding only upon the parties before the tribunal, judges would be
aware of what other French judges, including in superior courts, had concluded
as to what a statute meant. Judges would be unlikely to come to a different
conclusion in a case that presented similar issues. In the British tradition, this is
the concept of «
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Nevertheless, given the clear deficiencies in the current institutional framework of
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(1) Creating a more perfect judicial system

This path involves a rejection of reality. It requires putting aside thinking

about how the current impasse was created and overcoming therefore the
counterintuitive nature of the exercise. With those caveats, and as an intellectual
exercise, there are a number of ways in which to strengthen and improve dispute
settlement at the WTO with a focus on making the Appellate Body more of a
court. This is the path of greatest affinity for most of those who are devoted to
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and Rules Divisions—would be sought on improvements to be made in first-
stage adjudication. Incentives could be provided to settlement, having the losing

20



WP 22-5 | APRIL 2022 21

A fresh look should be given to the WTO's institutional framework. Attention
needs to be given to the roles of all the main institutional elements of the WTO—
the Dispute Settlement Body, the General Council, and the Secretariat. As long
as the other institutions of governance are inactive, there will be a problem of
expecting too much from adjudication. The framework of the WTO lacks checks
and balances. The AB is subject to criticism when the DSB and General Council
do not perform their assigned functions. In a domestic national setting, if the
courts exceeded their mandate, the legislature, often on the initiative of the
executive branch, can change or clarify the law. In the WTO, rulemaking has
proved to be nearly impossible. The Secretariat, the WTO’s executive, has no
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be part of a package. It is unrealistic to assume that dispute settlement can be
solved solely on the basis of small adjustments made to the DSU. Either there
would have to be exclusions from dispute settlement that would be very large—
for use of trade remedies and measures to counter forms of state intervention
in commerce that the current substantive rules cannot adequately address—or
parallel negotiations will need to provide those rules.

An interim solution can take the form of a New MPIA (NMPIA), applicable
only to signatories. This would avoid the need for a negotiation in which
164 Members are sufficiently satisfied with the result that none would block
its adoption. In effect, the United States and the European Union would agree
to a modified MPIA and invite others to join. It would be applicable to those
who chose to join it. If the NMPIA (a US-EU MPIA) was less desirable to MPIA
participants than their current arrangement, the two MPIAs could coexist as
readily as if the United States and the European Union agreed to be bound by
any first-instance panel decision.

Another approach to negotiations of a permanent solution to dispute
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e i) inits assessment of the facts of the matter, the panel shall determine
whether the authorities’ establishment of the facts was proper and whether
their evaluation of those facts was unbiased and objective. If the establishment
of the facts was proper and the evaluation was unbiased and objective, even
though the panel might have reached a different conclusion, the evaluation
shall not be overturned.

e (ii) the panel shall interpret the relevant provisions of the Agreement in
accordance with customary rules of interpretation of public international law.
Where the panel finds that a relevant provision of the Agreement admits of
more than one permissible interpretation, the panel shall find the authorities’
measure to be in conformity with the Agreement if it rests upon one of those
permissible interpretations.5®

»  The first sentence of subparagraph. (ii) is not to be read to take
precedence over the second sentence, nor is resort to the Vienna
Convention on the Law of Treaties (VCLT) to be used to nullify the quest
for identifying more than one permissible interpretation.®

The WTO Secretariat’s Role

1 A new independent Office of Legal Counsel would be created within



WP 22-5 | APRIL 2022

31



Going forward, gaps in rules would be identified by AB panels and/or the
OLC and referred to the DSB and the appropriate WTO committees with
subject matter interest for potential resolution.

The Chair of the DSB would convene a Dispute Settlement Review
Committee consisting of five Chairs of WTO Committees and five Secretariat
Directors to issue a triennial report on the operation of the AB, including
monitoring for areas where potential overreach may have occurred. This
Dispute Settlement Review Committee would accept submissions from
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Interim WTO Dispute Settlement Provisions

1 Appeals into the void are disallowed®®

e The Secretariat has no authority to accept appeals when there is no AB in
place (when there are no AB Members serving).

2 Panel decisions are final if no other arrangement for an appeal is made
between the parties

Voluntary Nature of the Dispute Settlement System

1 Opt-in/Opt-out

e No WTO Member would be compelled to join the dispute settlement system.

»
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< Non-application, either complete or by category of case, between two
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