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EXECUTIVE SUMMARY 

�is study undertakes a comprehensive review of proposed and adopted defensive trade 

policy instruments in the EU, with the purpose of better understanding their design, 

functioning, and implications. �e study covers eight policy instruments at different stages 

of development. �ese are: Anti-Coercion Instrument (ACI), International Procurement 

Instrument (IPI), Carbon Border Adjustment Mechanism (CBAM), Foreign Subsidy 

Instrument (FSI), Corporate Sustainability Due Diligence (DD), Level Playing Field 

Provisions in the EU-UK Trade and Cooperation Agreement (LPF), Enforcement Regulation 
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Restrictions on business
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https://ec.europa.eu/info/business-economy-euro/banking-and-finance/international-relations/blocking-statute_en
https://ec.europa.eu/info/business-economy-euro/banking-and-finance/international-relations/blocking-statute_en
https://trade.ec.europa.eu/doclib/docs/2021/december/tradoc_159958.pdf
https://ec.europa.eu/commission/presscorner/detail/en/qanda_21_6643
https://ec.europa.eu/commission/presscorner/detail/en/qanda_21_6643
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https://www.ejiltalk.org/the-eus-anti-coercion-instrument-a-big-stick-for-big-targets/
https://www.ejiltalk.org/the-eus-anti-coercion-instrument-a-big-stick-for-big-targets/
https://www.ejiltalk.org/proposed-eu-regulation-to-address-third-country-coercion-what-is-coercion/
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https://trade.ec.europa.eu/doclib/docs/2021/december/tradoc_159958.pdf
https://trade.ec.europa.eu/doclib/docs/2021/december/tradoc_159958.pdf
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BOX 2.2: HYPOTHETICAL EXAMPLE OF ECONOMIC COERCION TARGETING THE EU AND OF POSSIBLE 
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TABLE 2.2: EXISTING TRADE MEASURES AGAINST THE EU AND VALUE OF TRADE POTENTIALLY AFFECTED 

https://ecipe.org/blog/who-is-afraid-of-global-trade/
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3. INTERNATIONAL PROCUREMENPtuITINATVE (IPI)�

https://eur-lex.europa.eu/legal-content/en/TXT/?uri=CELEX:52016PC0034
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https://data.consilium.europa.eu/doc/document/ST-9175-2021-INIT/en/pdf
https://data.consilium.europa.eu/doc/document/ST-9175-2021-INIT/en/pdf
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the existence of a trade barrier and that the barrier itself results in lower market access 
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impact of the investigation on the EU’s broader interests”. �e draft regulation states that, on 
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procurement authority will impose a 10-30% charge of the total value of the contract. �is 

50% threshold only applies to the sectors and countries subject to the IPI. If a procurement 

contract includes more than one sector e.g., machinery and electric wire and t
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increase in the cost of the contract will be assessed by comparing the remaining offers with the 
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TABLE 3.2: IMPORT PENETRATION IN PUBLIC PROCUREMENT MARKETS
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3.5.4 �e EU’s procurement market supplied by foreign firms

Openness of public procurement should not be measured just by the direct prov
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TABLE 3.3: APPROXIMATION OF INDIRECT GOODS AND SERVICES FROM FOREIGN FIRMS IN 2015

https://voxeu.org/article/china-eu-solar-panel-trade-dispute-rhetoric-versus-reality
https://voxeu.org/article/china-eu-solar-panel-trade-dispute-rhetoric-versus-reality
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4. CARBON BORDER ADJUSTMENT MECHANISM (CBAM)

4.1 What is the Carbon Border Adjustment Mechanism (CBAM)?

�e main objective of the carbon border adjustment mechanism (CBAM) is to fig

https://ec.europa.eu/info/sites/default/files/carbon_border_adjustment_mechanism_0.pdf
https://www.europarl.europa.eu/doceo/document/TA-9-2021-0071_EN.html
https://www.europarl.europa.eu/doceo/document/TA-9-2021-0071_EN.html
https://www.ft.com/content/be4a4224-8eb2-4ad7-b923-08845b0f4e7d


https://ec.europa.eu/info/sites/default/files/carbon_border_adjustment_mechanism_0.pdf
https://ec.europa.eu/info/sites/default/files/carbon_border_adjustment_mechanism_0.pdf
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2.  
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https://www.nomos-elibrary.de/10.5771/1435-439X-2020-4-549.pdf?download_full_pdf=1
https://ec.europa.eu/info/sites/default/files/carbon_border_adjustment_mechanism_0.pdf
https://ec.europa.eu/info/sites/default/files/carbon_border_adjustment_mechanism_0.pdf
https://www.cato.org/briefing-paper/legal-issues-european-carbon-border-adjustment-mechanism#_ednref9
https://www.cato.org/briefing-paper/legal-issues-european-carbon-border-adjustment-mechanism#_ednref9
https://www.weforum.org/agenda/2021/07/how-the-eus-carbon-border-adjustment-mechanism-could-fall-afoul-of-wto-regulations/
https://www.weforum.org/agenda/2021/07/how-the-eus-carbon-border-adjustment-mechanism-could-fall-afoul-of-wto-regulations/
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Second, and related to the first point, complaining countries may not just go after CBAM 

https://ec.europa.eu/clima/policies/ets/allowances_en#tab-0-0
https://ec.europa.eu/clima/policies/ets/allowances_en#tab-0-0
https://ec.europa.eu/clima/sites/default/files/ets/revision/docs/high_level_qa_en.pdf
https://eur-lex.europa.eu/eli/reg_impl/2021/447
https://ec.europa.eu/clima/sites/default/files/ets/allowances/docs/ex-post_investigation_of_cost_en.pdf
https://ec.europa.eu/clima/sites/default/files/ets/allowances/docs/ex-post_investigation_of_cost_en.pdf
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https://www.ft.com/content/d31ec6c9-453a-4705-b47b-1c9e46de817a
https://www.ft.com/content/d31ec6c9-453a-4705-b47b-1c9e46de817a
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consumption of cement came from outside the EU. For similar reasons, the five largest 
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4.5.3 CBAM impact on the EU’s suppliers and their possible reaction

Some countries will be directly impacted by the CBAM. As mentioned earlier, Turkey 

sells 13% of its cement to the EU. Similarly, there are also other countries that export a 

significant share of their goods to the EU. For example, Russia (56%) and United Arab 
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TABLE 4.3: EXPORT GROWTH (%, 2015 – 2019) OF CEMENT, ALUMINIUM, FERTILISERS, IRON AND STEEL 

FROM EU’S MAIN SUPPLIERS
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4.5.4 CBAM and the EU’s supply chains 
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4.6 �e risk of retaliation 

As described previously, the EU’s trade partners that will be negatively affected by the CBAM 
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TABLE 4.6: CONTRIBUTIONS OF EU ALUMINIUM, IRON AND STEEL TO THE FINAL DEMAND OF PARTNER 

COUNTRIES
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5. FOREIGN SUBSIDY INSTRUMENT

https://ec.europa.eu/commission/presscorner/detail/en/ip_21_1982
https://ec.europa.eu/competition/international/overview/impact_assessment_report.pdf
https://ec.europa.eu/competition/international/overview/impact_assessment_report.pdf
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A12008E107
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A12008E107
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https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=COM:2020:253:FIN
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=COM:2020:253:FIN
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https://trade.ec.europa.eu/doclib/docs/2019/march/tradoc_157724.pdf
https://trade.ec.europa.eu/doclib/docs/2019/march/tradoc_157724.pdf
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investor countries such as China, India and Russia quadrupled.77

https://merics.org/sites/default/files/2020-04/Made%20in%20China%202025.pdf
https://merics.org/sites/default/files/2020-04/Made%20in%20China%202025.pdf
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https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:12008E003&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:12008E003&from=EN
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=COM:2021:223:FIN
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https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32011R0182
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32011R0182
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heavily impacted by foreign subsidies and the main suppliers. For most sect
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Russia, 18,6

Saudi Arabia, 

5,8

United 

Kingdom, 

4,8

United States, 

4,4 India, 3,5

https://www.svensktnaringsliv.se/english/swedish-enterprise-european-commissions-estimates-on-administrati_1172452.html
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https://www.svensktnaringsliv.se/english/swedish-enterprise-european-commissions-estimates-on-administrati_1172452.html
https://www.svensktnaringsliv.se/english/swedish-enterprise-european-commissions-estimates-on-administrati_1172452.html




ECIPE OCCASIONAL PAPER — 4/2022

5.6.5 Other economic activities affected by the FSI
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https://ec.europa.eu/docsroom/documents/37824
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6.2 Legal basis, subsidiarity, and proportionality
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6.3 How does the Due Diligence work?

�e due diligence process set out in the Directive covers the six steps defined by the 

OECD Due Diligence Guidance for Responsible Business Conducts110. �ese steps are: 

(1) integrating due diligence into policies and management systems, (2) identifying and 

assessing adverse human rights and environmental impacts, (3) preventing, ceasing, or 

minimising actual and potential adverse human rights, and environmental i

http://mneguidelines.oecd.org/OECD-Due-Diligence-Guidance-for-Responsible-Business-Conduct.pdf
http://mneguidelines.oecd.org/OECD-Due-Diligence-Guidance-for-Responsible-Business-Conduct.pdf
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In comparison with EU Regulations which are transposed into national legislation word 
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BOX 6.1: UNINTENDED CONSEQUENCES OF EU DEFENSIVE TRADE POLICY MEASURES 
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https://asia.nikkei.com/Business/Agriculture/ASEAN-food-makers-look-to-correct-labor-abuses-in-supply-chains
https://asia.nikkei.com/Business/Agriculture/ASEAN-food-makers-look-to-correct-labor-abuses-in-supply-chains
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7.  LEVEL PLAYING FIELD IN THE EU-UK TRADE AND COOPERATION 

AGREEMENT 

7.1 What is the Level Playing Field (LPF) 

�e level playing field (LPF) provisions under the EU-UK Trade and Cooperation Agr

https://www.instituteforgovernment.org.uk/explainers/future-relationship-level-playing-field
https://www.instituteforgovernment.org.uk/explainers/future-relationship-level-playing-field
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It is important to remember that both the EU and the UK have high level of standards 

and the starting point is shared regulation. �erefore, the LPF is designed to manage the 

divergence of standards between the EU and the UK. It does so not just by committing 

both parties to the level of social and environmental protection at the time of the UK’s 

withdrawal but the introduction of “rebalancing measures”. In the event that the future level 

of protection significantly diverges between the EU and the UK, and lead to material impacts 

on trade and investment, the LPF provisions grant each side the right to introduce measures 

https://www.cer.eu/sites/default/files/insight_SL_trade_14.10.21_0.pdf
https://trade.ec.europa.eu/consultations/index.cfm?consul_id=301
https://trade.ec.europa.eu/consultations/index.cfm?consul_id=301
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In case of a dispute, the UK and the EU should attempt to resolve any issue first through 





https://www.instituteforgovernment.org.uk/publication/future-relationship-trade-deal/level-playing-field
https://www.instituteforgovernment.org.uk/publication/future-relationship-trade-deal/level-playing-field
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A subsidy war between the two could prove harmful for both. �e provisions under the LPF 

help limit the scope of subsidies granted by either and creates explicit guidelines on how to 

resolve any conflict in this area. �is is of particular importance since an alternate way to 

address subsidies and state-aid in the EU is the foreign subsidy instrument (



https://www.cityam.com/nissan-sunderland-batteries-brexit-boris-johnson/
https://www.cityam.com/nissan-sunderland-batteries-brexit-boris-johnson/
https://ec.europa.eu/commission/presscorner/detail/en/IP_21_226
https://ec.europa.eu/commission/presscorner/detail/en/IP_21_226
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effects for the UK. For instance, consider carbon pricing. �e UK, in May 2021, started its 

own Emissions Trading System (separate from the EU). UK carbon prices were higher than 
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https://www.tuc.org.uk/blogs/brexit-why-free-ports-are-race-bottom-workers-rights
https://www.tuc.org.uk/blogs/brexit-why-free-ports-are-race-bottom-workers-rights
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https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:02014R0654-20151105&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:02014R0654-20151105&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32021R0167&from=EN
https://www.europarl.europa.eu/RegData/etudes/BRIE/2020/652021/EPRS_BRI(2020)652021_EN.pdf
https://www.europarl.europa.eu/RegData/etudes/BRIE/2020/652021/EPRS_BRI(2020)652021_EN.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32021R0167&from=EN
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https://ec.europa.eu/commission/presscorner/detail/en/ip_19_6748
https://ec.europa.eu/commission/presscorner/detail/en/ip_19_6748


https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A11997E133
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A11997E133
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:12012E/TXT&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:12012E/TXT&from=EN
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8.2.2 �e EU’s ability to act on Intellectual Property Rights (IPRs)

https://ecipe.org/wp-content/uploads/2022/01/OP0122_Paper.pdf
https://ecipe.org/wp-content/uploads/2022/01/OP0122_Paper.pdf
https://www.wipo.int/geo_indications/en/
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https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:12008E207:en:HTML
https://www.wto.org/english/tratop_e/trips_e/trips_e.htm
https://www.wto.org/english/tratop_e/trips_e/trips_e.htm
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property protection. Examples of this first group are the Beijing Treaty on Audiovisual 

Performances (2012) and the Singapore Treaty on the Law of Trademarks (1994). �e 

second category of treaties is known as ‘the global protection system’ as it ensures 

that one international registration will have an effect in any of the relevant signatory 

states, which simplifies and reduces the cost of making individual applications. �e 

main treaties that fall in this category are the Hague Agreement Concerning the 

International Registration of Industrial Designs (1925), the Madrid Agreement 

Concerning the International Registration of Marks (1989), and the Lisbon Agreement 

for the Protection of Appellations of Origin (2015). Lastly, the thir Au

https://ec.europa.eu/trade/policy/in-focus/ceta/ceta-chapter-by-chapter/
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copyrights, patents, designs, or the GIs of the same product. �e denial of treaty-based 

intellectual property protection for one country may easily hurt owners of intellectual 
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https://trade.ec.europa.eu/doclib/docs/2021/april/tradoc_159553.pdf
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Article 4156

https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32021R0167&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32021R0167&from=EN
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TABLE 8.3: EU CASES BY COUNTRY AND STAGE OF DISPUTE SETTLEMENT (1995 AND 2020)
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on intellectual property rights, and 2 cases on trade in services between 1995 and 2020. 

China had one case in each category. Other countries targeted in this regard included India, 

Canada, US, Turkey, and Russia. 

8.5.2 �e EU imports affected by the Updated Enforcement Regulation
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https://ec.europa.eu/environment/forests/pdf/KH0418199ENN2.pdf
https://ec.europa.eu/environment/forests/pdf/KH0418199ENN2.pdf
https://ec.europa.eu/environment/forests/pdf/KH0418199ENN2.pdf
https://ec.europa.eu/environment/forests/pdf/KH0418199ENN2.pdf
https://www.europarl.europa.eu/legislative-train/theme-environment-public-health-and-food-safety-envi/file-eu-driven-global-deforestation
https://www.europarl.europa.eu/legislative-train/theme-environment-public-health-and-food-safety-envi/file-eu-driven-global-deforestation
https://oeil.secure.europarl.europa.eu/oeil/popups/ficheprocedure.do?lang=en&reference=2020/2006(INL)
https://oeil.secure.europarl.europa.eu/oeil/popups/ficheprocedure.do?lang=en&reference=2020/2006(INL)


https://www.europarl.europa.eu/RegData/etudes/STUD/2020/654174/EPRS_STU(2020)654174_EN.pdf
https://www.europarl.europa.eu/RegData/etudes/STUD/2020/654174/EPRS_STU(2020)654174_EN.pdf
https://ec.europa.eu/environment/system/files/2021-11/COM_2021_706_1_EN_ACT_part1_v6.pdf


https://www.ft.com/content/545b5d8d-13c7-4ed8-93a7-96ae3d1a378e
https://www.ft.com/content/545b5d8d-13c7-4ed8-93a7-96ae3d1a378e
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additional non-tariff restrictions. As a result, any due diligence process implemented by 

https://www.europarl.europa.eu/legislative-train/theme-environment-public-health-and-food-safety-envi/file-eu-driven-global-deforestation
https://www.europarl.europa.eu/legislative-train/theme-environment-public-health-and-food-safety-envi/file-eu-driven-global-deforestation
https://www.europarl.europa.eu/RegData/etudes/STUD/2020/654174/EPRS_STU(2020)654174_EN.pdf
https://www.europarl.europa.eu/RegData/etudes/STUD/2020/654174/EPRS_STU(2020)654174_EN.pdf
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https://www.europarl.europa.eu/RegData/etudes/STUD/2020/654174/EPRS_STU(2020)654174_EN.pdf
http://resources.trase.earth/documents/Trase_Yearbook_Executive_Summary_2_July_2020.pdf
http://resources.trase.earth/documents/Trase_Yearbook_Executive_Summary_2_July_2020.pdf
http://resources.trase.earth/documents/Trase_Yearbook_Executive_Summary_2_July_2020.pdf
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10. CONCLUSION
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�e EU has certain discretion in the application of some of these measures. �is can be 
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instruments and its assessment in terms of their concrete measures (are the measures clearly 

known and specific? Do we know how the instrument will work in terms of its specific 

measures?); compatibility (are the instrument in line with EU’s international and bilateral 

obligation?) and the potentially affected sectors (What is the scope of the impact? Is the 

instrument directed at specific sectors only, and if so, are these clearly in
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services and Intellectual Property Rights as a response. �ere is also lack of clarity in its 
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ANNEX

Annex 1: CBAM, HS codes selected (Annex 1 of the Proposal for establishing a 
carbon border adjustment mechanism on the 14th of July of 2021)

CEMENT CN CODE 

CN code Product description

252310 Cement clinkers

252321 White Portland cement, whether or not artificially coloured

252329 Other Portland cement

252390 Other hydraulic cements

ELECTRICITY CN CODE 

CN code Product description

271600 Electrical energy

FERTILISERS CN CODE

CN code Product description

280800 Nitric acid, Sulphonitric Acid.

2814 Ammonia, anhydrous or in aqueous solution

28342100 Nitrates of potassium

3102 Mineral or chemical fertilisers, nitrogenous

3105 Mineral or chemical fertilisers containing two or three of the fertilising elements nitrogen, 
phosphorus and potassium; other fertilisers; goods of this chapter in tablets or similar forms 
or in packages of a gross weight not exceeding 10 kg 
- Except: 3105 60 00 – Mineral or chemical fertilisers containing the two fertilising elements 
phosphorus and potassium 
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Annex 2: EU FTAs

TABLE 1: LIST OF COUNTRIES WITH WHOM THE EU HAS AN FTA
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