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  2Several further distinctions will arise in the body of this essay.  Direct effect could attach either to the WTO agreements themselves or to WTO Panel and Appellate Body rulings, or to both.  As we will see, it attaches to neither, but the analytical distinction is important.    Finally, even when an agreement does not have direct effect in U.S. law, it may be given 
indirect effect, by which I mean that it can be used as a controlling source for interpreting ambiguous domestic statutes.  Once again the possibility arises of indirect effect attaching either to the WTO agreements themselves or to Panel and Appellate Body rulings, or to both.  As we will see, it seems to attach to neither in the United States—or at least it does not do so in more than a highly qualified or muted sense concer



  3Experience in European Community law with the transformative consequences of direct effect ushered in by the pathbreaking Van Gend & Loos6 decision also encourages the thought that similar effects shoul



  4provision thought to have self-executing force, that force would immediately be overridden by the later-in-date URAA.  Thus, no WTO provision can operate to change prior or subsequent U.S. law.    To drive the point home the URAA provides in section 102(c) that:   “No person other than the United States (A) shall have any cause of action or defense under any of the [WTO] Agreements . . . or (B) may challenge, in any action brought under any provision of law, any action or inaction by any department, agency, or other instrume ntality of the United States . . . .”10  Thus, no private or other person, other than the United States, has standing within a U.S. court to invoke a provision of a WTO agreement to challenge actions of the federal government or its agencies.   Turning to the effect of the WTO agreements on State law, we confront a slightly more complex situation.  Recall that the URAA does not say that the WTO agreements are to have no effect whatsoever within the U.S. legal system.  Rather it says that existing (and subsequent) 



  5 The upshot then is that within the U.S. legal system private parties are completely barred from seeking to give direct effect to WTO provi



  6of a private party claiming against the non- implementing Member State itself.  Vertical direct effect prevented a Member State from relying on its own wrong-doing (failure to implement the directive) to defeat a private party’s claim.  Thus, for example, a Member State could not prosecute a private part



  7well as customary law, the WTO agreements in principle fall within the scope of the Charming 
Betsy canon.  Nevertheless, in the WTO context there are a number of reasons why the Charming 
Betsy



  



  9interpretation deriving from the famous Chevron  case,26 which privileges agency discretion.  In Chevron  the Supreme Court held that courts reviewing an agency’s interpretation of an ambiguous statd that courts 





  11percentage antidumping duty to be collected on each entry of the subject goods from that 



  12 The importer in Timken argued that in view of the Bed Linen ruling Charming Betsy 



  13 The recent Allegheny Ludlum 45



  14URAA had authorized the Trade Representati ve to implement an adverse WTO ruling only prospectively.  The remaining issue was whether zeroing was unlawful in the case at hand--which had of course arisen when zeroing was st ill in effect--on the theory that Commerce’s zeroing methodology clashed with the Antidumpi ng Agreement and hence was disallowed by 
Charming Betsy.       The binational panel, applying its interpretation 



  15“great weight” to the Executive Branch’s interpretation of international agreements.53  In trade remedy decisions this translates into the pattern we have seen of courts subordinating 
Charming Betsy to Chevron .54  This is not to say that judicial review in trade remedy cases is meaningless.  Rather, it is difficult to persuade a court to override an ex



  16or by virtue of congressional approval of such an agreement, or  (B) may challenge, in any action brought unde r any provision of law, any action or inaction by any department, agency, or other instrumentality of the United States, any State, or any political subdivision of a State on the ground that such action or inaction is inconsistent with such agreement.59   Certainly subsection (B) above could be read as barring all indirect effect for WTO agreements.  The Statement of Administrative Action, which Congress endorsed as an authoritative interpretation of the URAA,60 seems to support that conclusion.  The SAA says of section 102(c):  The provision also precludes a private right of action attempting to require, preclude, or 
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  20expect the converse to be true, i.e., that a conformity obligation emerges in a violation case, the DSU nowhere states such a straightforward, “hard law” conclusion.  Instead it seems studiously to avoid stating it. Assuming this omi



  21and that notions of Aefficient breach@ infuse the understandings captured in the agreements77--all the more so, in fact, if one reads the agreements in light of the understandings that prevailed under GATT.    What do I mean by this last point?  GA



  22agricultual exporters) over succ 79cc



  23competing interests, trade remedy laws are a front line of defense.  Even were trade negotiators to bargain away all overt protectionsim (zero tariffs, zero quantitative restrictions, 





  25 Automatic internal applicability of WTO agreements and especially of rulings would thwart elected officials’ desire for flexibility.  Presumably the stronger the direct-effect regime contemplated, the stronger would be the disinclination of officials to adopt it.  A weak regime -- for example, the current U.S. model (“binding” dispute settlement having no direct effect and only mr 1.2ctedbindirect effec)—invites less oppositi 



  26commitments.  This is of course not traditional direct effect, as domestic courts would enforce domestic statutes, not the TRIPS agreement itself.  Nevertheless private complainants would rely on domestic legal machinery to enforce intellectual property rights manda ted by an international agreement.  Enforcement is not left exclusively to the WTO dispute settlement process, although if a member fails to enact the required domestic legal recourse, a complaining country could only resort to WTO dispute settlement procedures.   



  27





  29obligations (Weiler would speak of ASelective Exit@) on a bilateral basis is inconsistent with the object and purpose of such a regime.  Thus the Van Gend & Loos decision can be seen as the ECJ’s brilliant realization of this essential feature--the European commitment to a rule-of-law community reflected in the concept of a “new legal order.”  This is not true for the WTO.  As Pauwelyn insightfully explains, the 



  30body of generally, if not always, well-reasoned case law to flesh out the many previously untested concepts in the WTO agreements. In the United States we have noted that the Executive Branch generally urges comp



  31 
Indirect Effect.    If direct effect limited to the agreements 





  33what is lacking in both conceptions is what I would call an “ethos of an open-market 



  34Again this is neither the prevailing “ethos” of the WTO, nor the commitment assumed by WTO members when they adhere to WTO agreements.  And in the near term, at least, there is no evidence that such an ethos is developing.  Indeed, before such an ethos would seem conceivable at a global level, one would expect to see it develop first regionally.  It has done so in the European Community.  In NAFTA there are some signs, equivalent to halting steps toward direct effect.  For example, under Chapter 18, binational panels decide the ultimate fate of antidumping and countervailing duty cases.  Likewise, under Chapter 11, arbitration of disputes between private parties and government investors yields damage awards enforceable in local courts.  Might such mechanisms be conceivable for the WTO?   Or perhaps even an 
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