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1The Content of a WTO Climate Waiver

Executive Summary
Neither the trade regime nor the climate regime 
has so far displayed any willingness to confront 
the coming clash between climate ambitions and 
trade rules. To minimize the economic and political 
risks of such a collision, the members of the World 
Trade Organization (WTO) should adopt a WTO 
climate waiver. To further carbon pricing and to 
facilitate the necessary green transition in the 
global economy, the core of a WTO climate waiver 
should be a waiver from the applicable trade rules 
for national measures that: discriminate on the 
basis of carbon and other greenhouse gases used or 
emitted in making a product; fit the definition of a 
climate response measure as defined by the United 
Nations Framework Convention on Climate Change 
(UNFCCC); and do not discriminate in a manner 
that constitutes a means of arbitrary or unjustifiable 
discrimination or a disguised restriction on 
international trade. A WTO climate waiver should 
also include support for trade restrictions by 
carbon markets and climate clubs,5.1 (ade r)8 1o apnrules 
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national measures that will be enacted to address 
climate change. Yet these consequences will soon 
become real. Unavoidably, much climate action 
will restrict or otherwise affect trade. “Trade-
related elements feature prominently in climate 
contributions under the Paris Agreement,” and, by 
one reckoning, “around 45 percent of all climate 
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waiver will not be an individual waiver; it will 
be a collective waiver.13
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and Trade (GATT)
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the WTO, and then to have the WTO adopt the 
definition agreed under the UNFCCC or the Paris 
Agreement in the content of a WTO climate waiver.

The term “response measure” has been much 
discussed for decades by the climate regime, but it 
remains a term that means many things to many 
people. The importance of its meaning is reflected 
throughout the Paris Agreement. The preamble of 
the agreement itself recognizes “that Parties may 
be affected not only by climate change, but also by 
the impacts of the measures taken in response to 
it.”23 Article 4.15 of the Paris Agreement urges parties 
to “take into consideration in the implementation 
of this Agreement the concerns of Parties with 
economies most affected by the impacts of 
response measures, particularly developing country 
Parties.”24 Likewise, the preamble of the decision 
by the climate COP adopting the Paris Agreement 
acknowledges “the specific needs and concerns of 
developing country Parties arising from the impact 
of the implementation of response measures.”25 

A forum on response measures was established 
under the UNFCCC before the Paris Agreement 
and continues its work now that the agreement 
is in force. The forum is intended to improve 
understanding of the impacts of response measures 
and to increase resilience to them. Some climate 
negotiators have begun to see the need for an 
agreed definition of a response measure; yet the 
forum on response measures is nowhere near 
to agreeing on a definition of one. Indeed, the 
climate forum has hardly grappled with this task. 
This remains so even though it cannot be known 
precisely which impacts and which resiliency 
must be considered unless what the impacts 
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beginning of what are foreseen as vastly enhanced 
national commitments of climate action, starting 
in 2020 and ratcheting up rapidly in the following 
years. Countries are already planning and taking 
climate actions over and above their current 
climate pledges. They should not be deterred from 
doing so for fear that trade restrictions that may 
result from those actions will fall afoul of WTO 
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A club is only a club if members enjoy benefits that 
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— transform fossil fuel subsidies into de facto 
prohibited subsidies, which are automatically 
illegal under WTO subsidies rules. Another, more 
direct option having the same practical effect is 
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Noted Swiss trade scholar Thomas Cottier has 
observed that “[f]rom the point of view of 
decarbonisation, a local content requirement does 
not make sense as it increases costs for hardware 
and installations. Imported and competitive 
products are likely to contribute to more rapid 
deployment of the technology.”44 According to 
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