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the United States’ true end-game, addressing some
of its longstanding systemic concerns — if this can
be done while preserving the compulsory, impartial
and enforceable nature of dispute settlement —
would actually improve the system’s legitimacy
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be considered a market economy only adds to
this tension,®® with USTR Lighthizer warning
that results unfavourable to the United States
would be “cataclysmic” for the WTO.*® Against
this backdrop, it is reasonable to suspect the
United States of trying to “suspend” the operation
of the dispute settlement system to prevent
any further consolidation of China’s perceived
advantage under the current rules until there is
a rebalancing of rights and obligations, whether
this is negotiated bilaterally or multilaterally.

ird, long before the arrival of the Trump
administration and even before the emergence of
open rivalry between the United States and China,
successive US administrations have expressed
concerns about the design and operation of the
WTO dispute settlement system, in particular the
Appellate Body. While the United States was the
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negative consequences, including whether it
preserves or upsets the carefully negotiated

balance of concessions and whether it enhances or
complicates e orts to address problems in trade
cooperation. On these points, there is a considerable
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members, contrary to the express prohibition in the
DSU.® It cites speci ¢ instances of interpretations
related to subsidies, technical barriers to trade,
safeguards, anti-dumping duties and countervailing
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Other members, and in more recent years

the institution itself, have never adequately
acknowledged this concern or engaged with the
United States in a genuine discussion of how to
accommodate diverging expectations about the
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political control and adjudicator independence. But
nothing has been done to correct the situation.

On one end of the spectrum are the ideas of
reverting to individual member veto® or allowing
disputing parties to remove certain parts of
reports prior to adoption.®*  ese proposals would
reintroduce power-based features into the system
and therefore would unlikely be unacceptable to
most members (and have indeed been rejected
for that reason in the negotiations to revise the
DSU). On the other end of the spectrum are
proposals that Appellate Body members serve one
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