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clothing, or autos, are claimed to provide little value to 
producers of those wares. Such consumers are passive shop-
pers, who either like or dislike the goods, and register their 
preferences by putting money on the counter or guarding 
their wallets. By contrast, digital users are characterized as 
the wellspring of value to purveyors of internet services. 
Simply by logging on a website, they enrich the digital firm. 
To match the locale of tax collection with the site of value 
creation, according to the Commission, the country where 
users reside should tax the digital firm, no matter where the 
firm’s personnel or equipment are located.

It is widely agreed that the jurisdiction where value is 
created has the right to tax the profits or income thereby 
generated (OECD 2018). But “value creation” has histori-
cally referred to the jurisdiction where employees and assets 
are located, not the jurisdiction where goods or services are 
sold. If a country wants to tax the revenue from local sales by 
a foreign firm that has no local presence, it can apply its sales 
or value added tax to those revenues. But the Commission 
wants to do much more: It wants to tax the cross-border flow 
of electrons, even though local residents pay nothing to the 
company. 

The justification for this expansive grasp is a binary dis-

www.bna.com/beps-troublegloves-off-b17179928708/


4 5

2 THE EUROPEAN COMMISSION’S RECENT 
DIGITAL TAX PROPOSALS
On March 21, 2018, the European Commission proposed 
two Council Directives: Council Directive 2018/0072 
outlines a corporate profits tax on digital firms,18 while 
Directive 2018/0073 outlines a revenue tax on digital flows, 
the DST.19 The DST is characterized as an interim measure, 
with the implication that it will phase out when the digital 
profits tax is widely adopted.20 For reasons shortly discussed, 
the interim DST could have a long life because the profits tax 
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The definition of “taxable revenues” in Article 3 
excludes subscription fees paid over the internet and digital 
wares sold over the internet. In addition, exceptions are made 
for platforms that facilitate financial trades, platforms that 
facilitate payments between households and firms, all forms 
of telecommunications, and crowdfunding platforms. These 

http://europa.eu/rapid/press-release_MEMO-18-2141_en.htm
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These practical considerations, in addition to raw poli-
tics, will delay the tax on corporate digital profits for years. 
Meanwhile, the DST looms as an imminent possibility. 
However, the fact that a digital profits tax is a distant pros-
pect should not lull observers into overlooking its funda-
mental flaw. 

The fundamental flaw is potential emulation: If the 
European Union can unilaterally reach out and claim a 
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https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S009-DP.aspx?language=E&CatalogueIdList=244489,244495,244488,244469,244463,244471,244470,244437,244474,244472&CurrentCatalogueIdIndex=6&FullTextHash=371857150&HasEnglishRecord=True&HasFrenchRecord=False&HasSpanishRecord=False
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S005.aspx


https://g8fip1kplyr33r3krz5b97d1-wpengine.netdna-ssl.com/wp-content/uploads/2018/02/taxation-of-digital-economy-2.pdf
https://ec.europa.eu/taxation_customs/sites/taxation/files/fair_taxation_digital_economy_ia_21032018.pdf
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?Query=(@Symbol=%20s/l/74*)&Language=ENGLISH&Context=FomerScriptedSearch&languageUIChanged=true#
www.wto.org/english/docs_e/legal_e/26-gats_01_e.htm


http://trade.ec.europa.eu/doclib/docs/2012/november/tradoc_150087.pdf
ww.whitehouse.gov/briefings-statements/president-donald-j-trump-approves-section-232-tariff-modifications-2/
www.wsj.com/articles/treasury-department-reviewing-retaliatory-tax-law-against-eu-1457120228
www.law.cornell.edu/uscode/text/26/891


10

10relationship with US bilateral tax treaties and the definition of “discriminatory taxes” (Grinberg 2016). However, a US Treasury investigation of the DST, holding out the threat of Section 891, might persuade the European Commission to rethink this ill-considered initiative. REFERENCES0Bauer, Matthias 2018.0 Digital Companies and Their Fair Share of Taxes: Myths and Misconceptions0. ECIPE Occasional PaperunI03.1wI03tm: Tf-0atthi Avaithble thehttp://ecipe.org/public Tm[(r/d1 Tf[(-8764 5535e[(cTf[( Dig- Ta-tompa-fes -sd Th-of-inato/ (accesss iopeApril)-4.9mmission to)-1wI023,auer,erg Tf[(-n)-5 ( )]TJ
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