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judgment. Under the dispute settlement rules, 
they “shall be una�liated with any government.”56 
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years in the Appellate Body Working Procedures 
following due consultations with the DSB — of 
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of whoever happens to be wielding the power 
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Defending Right against 
Might in the WTO
Missing in the US assault on the WTO and 
especially on the WTO dispute settlement system 
is the strong support for the rule of law that results 
from taking the longer and more enlightened view 
of the self-interest of the United States. �e shorter, 
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To maximize outcomes for the people of every 
trading country — including the United States 
— global rules for trade within an enabling 
global framework for trade are essential. �e 
only alternative to acting alone is to design and 
to support the WTO — or something very much 
like it. In the absence of the WTO, we would 
soon have to reinvent it. Ironically, in the light 
of the recent US rhetoric, one reason why we 
would be engaged in this reinvention would be 
to preserve our national sovereignty and to make 
the most of it. Every nation-state in the twenty-
�rst century faces the challenge of proving anew 
that the Westphalian system of nation-states 
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decisions that do not conform to U.S. perspectives, 
they are not going to be reappointed.’”124
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so if the underlying goal is to intimidate Appellate 
Body members into allowing the United States, 
in e�ect, to be the judge of its own cases. �at 
would be the very opposite of the rule of law.

Options for Ending the 
� hs�oe 
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the treaty or of any other international obligation 
owed to any other party under the treaty.141

On the basis of a change in circumstances, Kuijper 
argues that all the members of the WTO except 
the United States could negotiate and conclude 
outside the WTO a new treaty that would essentially 
duplicate the appellate provisions of the DSU or 
even the entirety of the DSU. “�en [t]he 2he 35.1 tingr 
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his colleagues envisage that the arbitrators could 
be “selected randomly from an agreed roster of 
individuals comprising current and previous 
Appellate Body members, with membership of 
the roster being broadly representative of WTO 
membership.”154 In their proposal, Andersen 
and his colleagues spell out in some detail 
how this alternative process of what they call 
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just 50 Swiss francs.157 �ings have changed since 
then but, all considered, not all that much. �e 
WTO is hardly the biggest �nancial drain among 
international institutions on the limited treasuries 
of WTO members. �e time when the members 
of the WTO could a�ord to run a worldwide 
international dispute settlement system on the 
cheap has long since passed. In the end, as with so 
much else, with the international rule of law, in the 
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