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The World Trade Organization (WTO) has long been 
considered an effective institution because of its enforceable 
dispute resolution procedures. Its process calls for ad hoc 
panels to issue rulings on disputes over member country 
compliance with their WTO rights and obligations, subject 
to review by a standing Appellate Body composed of seven 
“judges” (technically members1). Decisions by the Appellate 
Body are final and binding, and generally respected by 
disputing parties. Since its inception in 1995, the WTO 
dispute settlement mechanism has resolved an impressive 
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quences. The United States maintained that Kim should 
have been replaced by another member of the Appellate 
Body for the dispute on which he was working. Instead, the 
chair of the Appellate Body simply informed the DSB about 
Kim’s resignation and the Appellate Body report in the EU–
Fatty Alcohol (DS442) dispute was adopted even though it 
was circulated to WTOor the u0 g
mkSefor ths resignati.26
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are needed. If there is no consensus, there is no reappoint-
ment. Whether it is useful to cite the individual legal views of 
Appellate Body members as grounds for denying their reap-
pointment is a diplomatic rather than legal matter.

Systemic Issues

A major systemic concern raised by the United States is 
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Body members by a qualified majority vote and not by 
consensus. Pieter Jan Kuijper has suggested that the general 
voting rules in the Marrakesh Agreement (Article IX:1) 
should override the consensus rule in Article 2.4 of the 
DSU.73 Without delving into the diplomatic constraints on 
this solution—namely, potential US withdrawal from the 
WTO—it appears impossible from a legal standpoint. The 
DSB can adopt decisions only by consensus.74

Establish a Dispute Settlement Agreement 
among WTO Members Minus the United States

Major trading partners could form a coalition and replicate 
the appellate body procedure or the whole WTO dispute 
settlement mechanism in a separate agreement outside 
the WTO framework (Kuijper 2017).75 This agreement, 
however, would not apply to disputes involving the United 
States, which would have to follow DSU procedures. This 
solution lacks both political and legal underpinnings and 
would be an admission of a complete failure of the WTO 
dispute settlement system. 

THE WAY FORWARD

The Appellate Body impasse will soon damage not only the 
WTO’s judicial function but also its viability as a negotiating 
forum. In practice, there are few options for resolving the 
crisis unless WTO members commit to new approaches to 
updating and clarifying WTO rights and obligations. Ad hoc 
procedural fixes put forward by various experts, as reviewed 

https://piie.com/publications/policy-briefs/foreign-sales-corporation-reaching-last-act


https://geneva.usmission.gov/wp-content/uploads/2017/11/Nov22.DSB_.pdf
https://ustr.gov/about-us/policy-offices/press-office/press-releases/2017/december/opening-plenary-statement-ustr
www.finance.senate.gov/imo/media/doc/Hrg104-124.pdf
www.wto.org/english/tratop_e/dispu_e/ab_reports_e.htm
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52. Obiter dictum refers to a judge’s opinion that is not es-
sential to resolution of the dispute and therefore is not legally 
binding. In the WTO context obiter dicta can be remedied by 
judicial economy. Judicial economy can be applied by WTO 
adjudicating bodies when parties to a dispute challenge the 
same measure under several WTO provisions. When the 
measure is found to be inconsistent with a particular WTO 
rule, usually it is not necessary to analyze the consistency of 
the same measure with other rules that were invoked by the 
complainant.

53. Statement by the United States at the Meeting of the 
WTO Dispute Settlement Body, Geneva, November 22, 2017, 
10.

54. For example, it could be stated that Article 17.12 of 
the DSU, which requires the Appellate Body to address all 
issues submitted on appeal, shall be read in conjunction with 
Articles 3.4 and 3.7 of the DSU, which clarify as to how the 
Appellate Body shall address these issues. Namely, Articles 
3.4 and 3.7 of the DSU state that the aim of the WTO dispute 
settlement system is to achieve a satisfactory and positive 
settlement of the dispute. 

55. 

 


